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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4923 of 2014
U/s 457/427/511 of I.P.C.

State

-Vs-

Safar Uddin Miah.

               …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. R. K. Jain, Advocate…….......................for the accused-person.  

Date of Evidence : - 05-04-18, 05-04-19 & 04-05-19;
Date of S.D : - 17-05-19;
Date of Argument : - 24-06-19;
Date of Judgment    : - 08-07-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 23-11-14

one  Jiban  Barman lodged  a  First  Information  Report  before  the

Officer-in-Charge of Golakganj Police-Station stating that last night at about

10 p.m., accused had broken locks of his gate and house in absence of his

family members with intention to commit theft. Hearing sound, neighbours

raised  hue  and  cry  and  accused  tried  to  run  away.  But,  public  caught

accused and handed over to Police.   

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S. case  no.817 of  2014,  u/s

457/427/379/511 of I.P.C and launched investigation of the case. During the

period of investigation of the case, Investigating Officer visited the place of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  Seized  one  broken  lock  and  instrument.  On  completion  of

investigation of the case, A.S.I Satin Singha submitted charge-sheet of the

case against above named accused u/s 457/427/379/511 of I.P.C.
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3. In pursuant to the court process, accused appeared in the Court and

he was allowed to go on bail. Copies of relevant documents were furnished

to accused. After having heard both sides and considering the material on

record, my predecessor, framed charge of the case u/s 457/427/511 of IPC

against accused. The particulars of charge u/s 457/427/511 IPC were read

over and explained to accused. He pleaded not guilty and claimed to be

tried. 

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused on 22-11-14 at 10 p.m., committed the offence

of  house-breaking  after  sunset  and  before  sunrise  by  entering  into  the

house of complainant with intend to commit offence of theft and thereby

committed an offence punishable u/s 457 of IPC?

(ii) Whether on the same date, time and place, accused caused mischief

of property belongs to informant amounting more than Rs.50/- by way of

breaking the lock and gate of informant's house and thereby committed an

offence punishable u/s 427 of IPC?

(iii) Whether on the same date, time and place, the accused attempted

to  commit  an  offence  which  is  punishable  with  imprisonment  up  to  14

years and thereby committed an offence punishable u/s 511 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Jiban Barman, complainant of this case deposing as p.w.1 stated that

Ext.1 is the ejahar and Ext.1(1) is his signature. He knows accused. The

incident took place on 23-11-14 and at about 10 p.m. in the night. On that

day, he and his family members went to watch ‘Namjaggo’ took place near

their house. At that time, Safaruddin broke gate’s lock and entered into his

house.  People came to know the incident and caught accused.  Accused

was handed over to police. On getting information, he came to his house

and lodged this ejahar. In his cross-examination, p.w.1 stated that he does

not know who wrote the ejahar and content of ejahar. He put his signature
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only. He worked in the counter of Ratan Pandit and accused worked in the

counter of Jamir Bepari. Public handed over accused to police for coming to

place of ‘Kirtan’ drinking wine. He lodged ejahar against accused when he

had come to known that accused had been sent to police station. He gave

broken lock,  etc.  to  Police.  Milan  Barman,  Bhanu,  Timi,  Dilip  and many

others houses are situated near the place of occurrence.  He denied the

suggestions made by defence counsel on behalf of accused.

7. Uttam Ray (p.w.2) stated that he does not know accused by name

but he knows him by appearance. On the day of incident, ‘Namkirtan’ was

going on in that area and he heard hue and cry taking place in the Eastern

side  at  about  9  p.m.  He  saw  people  running  towards  the  place  of

occurrence and he also went. He saw some people caught accused near a

pond about 100 meter away from ‘Kirtan’ place. People were interrogating

accused and then police also reached. He heard from people that accused

had hit someone’s gate. In his cross-examination, he was on road when

police  took  accused  and  he  met  Timir  Master,  Milan  Barman,  Bhanu

Barman and 50/60 others  at  that  place.  Police  did  not  examine  him in

connection with this case. Today, he came along with son of Jiban Barman.

He denied the suggestions made by defence counsel on behalf of accused.

He denied that he had deposed falsely.

8. Sanjay Barman (p.w.3) knows informant and accused. He stated that

the incident occurred about 3 years ago from today and at about 10/11

p.m. in the night. On the day of incident, a ‘Kirtan’ was going on near their

house. They were present in that ‘Kirtan’ place. At that time, he heard that

some thief had entered into the house of Jiban Barman and he went there.

He  saw police  taking  thief  on  reaching  there.  In  his  cross-examination,

p.w.3 stated that they saw accused at Thana. They did not find accused at

the place of occurrence. He cannot say people who handed over thief to

police and the person whom police taken to police station. Jiban Barman is

his father. Police did not examine him in connection with the incident. He

does not know that accused used to work in the counter of Jamir Bepari. He

does not know accused used to visit their house prior to the incident as

such,  he  worked outside  of  his  house.  He  denied  that  no  incident  had

occurred and they lodged a false case. 
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9. Satya Sarkar (p.w.4) knows informant and accused. The incident took

place about 6/7 months ago and at about 9 p.m. in the night. On the day of

incident, he went to ‘Kirtanbari’ at Chagolia and he heard that a theft had

committed in someone’s house. In his cross-examination, p.w.4 stated that

his  house  is  situated  about  3  k.m.  away  from house  of  Jiban  Barman.

Earlier, he used to run a counter and accused worked for passing vehicles.

Police  did  not  examine  him.  He  does  not  know  about  involvement  of

accused in this case. He denied the suggestions made by defence counsel

for accused.     

10. Satin Singha (p.w.-5)  knows informant and accused.  On 22-11-14,

O/c of Golakganj PS endorsed him this case to investigate. He went to the

place  of  occurrence,  drew  a  sketch-map  of  that  place  and  examined

witnesses.  He  seized  one  iron  stick  and  a  broken  lock  in  presence  of

witnesses. Chagolia Part-II villagers apprehended accused there and they

took accused into their custody. Informant lodged ejahar in their Post. He

sent the ejahar to the O/c Golakganj PS to register a case after entering

into the G.D. Ext.2 is the charge sheet and Ext.2(1) is his signature. In his

cross-examination, p.w.5 stated that he did not know accused prior to the

incident. Accused’s name is Sokiuddin Miah. He showed in Ext.2 that he

submitted charge sheet against Safuruddin Miah and he did not mention

name of his father. He went to the place of occurrence as per Chagolia GD

Entry No.374.  He did not  annexed copy of  GD Entry  with this case.  He

forwarded accused to the Court. He did not produce seizure list and the

seized articles before Eleka Magistrate to be seen. He did not show any MR

number in the Ext.2. He did not mention about seizure list in Ext.2. He did

not mention ground of correction which he had done in some places of

Ext.2.  He  found  seized  articles  at  the  gate  of  place  of  occurrence.  He

denied  that  the  incident  of  recovery  of  seized  articles  from  house  of

informant  as  per  seizure  list  is  false.  It  is  seen  that  ejahar,  inspection

memo, FIR, etc., were also corrected. He denied that he had not visited the

place of occurrence and did not record statements of witnesses. He did not

examine neighbouring people in connection with this case as shown in the

sketch  map  and  he  did  not  make  them  as  witnesses.  He  denied  the

suggestions made by defence counsel on behalf of accused.
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11.      Thus, in view of the above discussion of evidence, it is appeared

that p.w.-1 to p.w.-4 did not see accused breaking gate’s lock and entering

into house of p.w.-1. It is true that accused was caught by villagers. But,

prosecution side could not examine the people who had caught accused

and handed over to police. From the evidence of p.w.-1 and p.w.-3, it is not

appeared that thief broke lock of their house and entered into their house.

P.w.-2 stated that people caught accused near a pond. P.w.-2 and p.w.-3

saw people caught accused. But, mere catching of accused near a pond is

not enough to hold that accused broke gate’s lock of p.w.-1 and tried to

commit  theft  in  the  house  of  p.w.-1.  We  have  already  observed  that

prosecution side failed to examine people who had caught accused near a

pond and of the fact that they handed over accused to police. So, under

what  circumstances  accused  was  caught  by  people  is  not  come  out.

Therefore, I found, it is not fit case to hold accused guilty for committing

offence  punishable  u/s  457/427/511  IPC  only  on  evidence  of  p.w.-1  to

p.w.-4.  

12. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused beyond all reasonable doubt. Therefore, accused is acquitted from

the  charge  u/s  457/427/511  IPC  on  benefit  of  doubt  and  set  at  liberty

forthwith. Bail bond stands in favour of accused is extended for another

period of six months in view of section 437A of Cr PC.

13. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 08th day of July, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Jiban Barman, (Complainant)

    PW- 2 Uttam Ray,

    PW- 3 Sanjay Barman,

    PW- 4 Satya Sarkar,

    PW- 5 Satin Singha,

  

2. PROSECUTION EXHIBITS:-Ext. 1 is Ejahar &

      Ext. 1(1) is signature p.w.1.

    Ext. 2 is Charge Sheet,

    Ext. 2 (1) is signature of p.w.5. 

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


